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i 

QUESTIONS PRESENTED1 

 

I. Does the Second Amendment “right to keep and to bear Arms” include the 

corresponding right to sell firearms, purchase firearms, and train in their 

proper use? 

 

II. Are laws regulating conduct that implicates the fundamental, Second 

Amendment “right to keep and to bear Arms” subject to a means-end analysis of 

the government’s justification; and, if so, what level of constitutional scrutiny 

applies? 

 

 

 

                                                 
1 This brief will address the issue in the order used by the court of appeals. 
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TO THE HONORABLE SUPREME COURT OF THE UNITED STATES: 

Respondents, Roger Maxson2—Plaintiff in the United States District Court for 

the Central District of New Tejas and Appellant before the United States Court of 

Appeals for the Fourteenth Circuit—submit this brief-on-the-merits to support his 

request that this Court affirm the judgment of the court of appeals. 

OPINIONS BELOW 

The opinion of the United States District Court for the Central District of New 

Tejas is unreported. The unreported opinion of the United States Court of Appeals 

for the Fourteenth Circuit appears in the record at pages 2–19. 

STATEMENT OF JURISDICTION 

The court of appeals entered final judgment on October 1, 2018. R. at 2. 

Respondents timely filed a petition for a writ of certiorari, which this Court granted. 

See R. at 1. This Court has jurisdiction under 28 U.S.C. § 1254(1) (2012). The 

district court had subject-matter jurisdiction under 28 U.S.C. § 1331 (2012) because 

this case raises a federal question. 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

This case involves the Second Amendment to the United States Constitution, 

which provides, “A well regulated Militia, being necessary to the security of a free 

                                                 
2 Maxson formed a LLC to operate the retail gun store. R. at 2. That entity is a 

party to this litigation. But for clarity, this brief only references Maxson in text. 
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State, the right of the people to keep and bear Arms, shall not be infringed.” U.S. 

Const. amend. II. 

This case also involves Sections 17.54.130, 17.54.131, 17.54.140, 17.54.141 and 

17.54.670 of the Mojave County statutes, which are reproduced in Appendix “A.” 

STATEMENT OF THE CASE 

I. STATEMENT OF THE FACTS 

 

This appeal involves a Second Amendment claim by Respondents, who want to 

open a gun store and shooting range at 2274 Helios Lane in the unincorporated 

Hidden Valley area of Mojave County, New Tejas. R. at 3. After applying for and 

obtaining a permit to open the facility from the local Zoning Board, the County 

Commissioners’ Court revoked the permit. R. at 6. This litigation ensued after 

Respondents could not locate another available and suitable location. R. at 7. 

Plans for the Gun Store and Shooting Range. Maxson is a retired Army 

veteran with extensive experience in the gun industry. R. at 3. His marketing 

research indicated that demand existed for a full-service firearms center in Hidden 

Valley. R. at 3. Apart from the retail storefront and gun range, he wanted to offer 

officer training, certification courses, and gunsmithing services. R. at 2. After 

forming Brotherhood of Steel, LLC, Maxson located property for the gun shop and 

shooting range on Interstate 76. R. at 3, 5. The nearest gun store is 10 miles away, 

and the nearest shooting range is 20 miles away. R. at 6. 

Mojave County’s Zoning Restrictions. Maxson contacted the Mojave County 

Planning Department to determine what permits he needed to operate a gun store 
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in the unincorporated areas of the county. R. at 3. He learned that he would need to 

obtain a Conditional Use Permit under Sections 17.54.130 and 17.54.131 of the 

Mojave County Statutes. Section 17.54.130 requires that county officials determine 

that the proposed business (1) is required by public need; (2) is properly related to 

other land uses and transportation and service facilities in the area; (3) will not 

materially and hurt the health and safety of area residents; and (4) will not be 

contrary to the specific performance standards for the area. R. at 3. In addition, 

Section 17.54.131 mandates that businesses selling firearms in the unincorporated 

areas of the county be at least 800 feet from schools, day care centers, liquor stores 

or establishments serving liquor, other gun stores, and residentially zoned districts. 

R. at 3–4. 

Maxson commissioned a survey and confirmed that the property was over 800 

feet from any disqualifying property. R. at 4. Afterwards, he leased the property and 

made improvements to comply with state and federal law. R. at 4. He then applied 

for a Conditional Use Permit. R. at 4. 

The Zoning Board’s Approval of the Permit. The Mojave County 

Community Development Agency Planning Department reviewed the application 

and prepared a recommendation for the West County Board of Zoning Adjustments 

(“Zoning Board”). R. at 4. In its report, the Planning Department determined that 

the planned gun store met the requirements of Section 17.54.130 but did not comply 

with the 800-foot requirement because of abandoned church property located across 
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the Interstate. R. at 5 n.2. Although still listed as tax-exempt church property, the 

disqualifying property had not been used for nine years. R. at 5 n.2. 

The Zoning Board held a public hearing on the application. R. at 5. Maxson 

appeared and spoke for the application. R. at 5. Fourteen others did so as well. R. at 

5. Eight spoke against the gun store. R. at 5. Following the hearing, the Zoning 

Board granted a variance and approved Maxson’s application for a Conditional Use 

Permit. R. at 6. The conclusion was based not only on the physical buffer created by 

major highway between the proposed site and the disqualifying property but also by 

the public need for a firearms retailer in the Hidden Valley area. R. at 6. 

The Commissioners’ Court’s Revocation of the Permit. Members of a gun-

control organization, who are also members of a home owners association, appealed 

the Zoning Board’s decision. R. at 6. Acting through three members, the County 

Commissioners’ Court voted to overturn the Zoning Board’s decision and revoked 

the Conditional Use Permit. R. at 6. 

The Study to Find an Alternative Location. After the permit was revoked, 

Maxson looked for another site for his gun shop. R. at 7. With 240,000 people living 

in the noncontiguous, unincorporated areas of the County, that search was difficult. 

See R. at 2 n.1. For this reason, Maxson commissioned another study.3 R. at 7. This 

time, the study sought to identify any property that satisfied the 800-foot 

                                                 
3 The County commissioned a study too. R. at 7 n.7. Although the study found that 

15-percent of the County’s total unincorporated acreage would comply with the 800-

foot rule, the study did not examine if these areas had the location, accessibility, 

building security and parking to make them otherwise suitable for a retail gun 

shop. R. at 7 n.7. 
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requirement and would be otherwise suitable for a gun shop. R. at 7. The study 

found “no parcels in the unincorporated areas of Mojave County . . . would be 

available and suitable for firearm retail sales.” R. at 7. 

II. NATURE OF THE PROCEEDINGS 

 

The District Court. Maxson and Brotherhood of Steel, LLC sued Mojave 

County, for violating their rights under the Equal Protection Clause and the Second 

Amendment. R. at 7–8. With these facial and as-applied claims, Respondents sought 

declaratory and injunctive relief, expenses, lost profits, court costs and attorneys’ 

fees. R. at 8. 

The County moved to dismiss the claims, arguing that the equal protection 

challenges failed to state sufficient facts to support a claim and that the zoning 

statutes were presumptively valid under the Second Amendment. R. at 8. The 

district court granted the County’s motion to dismiss on both grounds. R. at 8. 

The Court of Appeals. Respondents appealed. R. at 2. The court of appeals 

affirmed in part and reversed in part. R. at 3–18.  

In affirming the dismissal of the equal protection challenges, the court of 

appeals reasoned those claims were “subsumed by and coextensive with” the Second 

Amendment claims. R. at 8–9. As a result, the court of appeals held that 

Respondents had not adequately pled their equal protection claim. R. at 9. 

In finding that Respondents had adequately pled the Second Amendment 

claims, the court of appeals determined that the zoning statutes substantially 

burdened Respondents’ Second Amendment rights, that heightened scrutiny 
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applied to Second Amendment claims, and that the zoning statutes failed under 

that standard. R. at 9–14. Because the County had not satisfied its burden of 

justifying the firearm regulation, the court of appeals reversed and remanded for 

further proceedings on the Second Amendment claims. R. at 14. Judge Watan 

dissented to each aspect the Second Amendment holding. R. at 15–18. 

SUMMARY OF THE ARGUMENT 

This case involves two questions regarding a claim that a zoning ordinance 

requiring gun stores to be located at least 800 feet from various other properties 

violates the Second Amendment. The court of appeals properly held that the 

County, which sought dismissal at the district court, had not established its right to 

prevail at this preliminary stage of the proceedings. The allegations in the 

complaint, which are taken as true, plainly state a valid Second Amendment claim. 

I. 

The complaint alleges a plausible Second Amendment claim because the right 

to keep and to bear arms necessarily includes the historical right to purchase and to 

sell firearms. Ten years ago, this Court announced in District of Columbia v. Heller 

that the Second Amendment codified a pre-existing “right to possess and carry 

weapons.” Two years later, this Court declared in McDonald v. City of Chicago that 

the right to keep and bear arms was “fundamental.” Those rights are meaningless 

without the corresponding rights to sell firearms, purchase firearms, and train in 

their use. 
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To prevail with a motion to dismiss on this ground, the County was required to 

establish that the Zoning Ordinance regulates conduct outside the scope of the 

Second Amendment right as it was historically understood. That required showing 

is virtually impossible because the Nation’s first zoning laws came into existence 

decades after the Second Amendment was ratified, Thus, they could not fall within 

a category of prohibitions that were historically unprotected. For this reason alone, 

the Ordinance is not the type of longstanding regulation that our predecessors 

considered an acceptable intrusion into the Second Amendment right. 

Additionally, the rights are necessarily connected. The enumerated rights to 

keep and to bear Arms are dependent upon—and implicitly include—ancillary 

rights to sell firearms, purchase firearms and train in their proper use. These 

ancillary rights are indispensable to the enjoyment of the right to keep and bear 

arms itself. 

Heller acknowledged that Second Amendment rights are not absolute. The 

opinion specifically provided that the fundamental Second Amendment right did not 

foreclose laws imposing conditions and qualification on the commercial sale of arms. 

But by specifically mentioning the “commercial sale of arms,” it necessarily 

regarded it as protected activity. More importantly, however, the Ordinance cannot 

fit within this exception because Maxson has alleged that the Ordinance operates as 

a complete ban on his right to open a retail firearm center. A complete ban is not a 

condition or qualification. It is a prohibition, which is the language reserved for the 

other two listed examples. And this Court’s use of the word “presumptively,” instead 
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of “conclusively” shows that a motion to dismiss is inappropriate at this preliminary 

stage of the proceeding. After all,  even if it otherwise was applicable, Maxson would 

be entitled to rebut the presumption by showing the effect the regulation has on his 

Second Amendment rights. 

II. 

The court of appeals properly held that the Ordinance had to be evaluated by 

some form of heightened constitutional scrutiny. Given the procedural posture of 

this case, this Court need not determine if strict scrutiny or intermediate scrutiny 

should be applied. All this Court has to do is determine that rational-basis review is 

not. 

As a threshold matter, this Court should not subject Second Amendment rights 

to any interest balancing. Heller and McDonald evaluated the gun restrictions by 

using historical understandings of the right, not any means-end analysis.  The right 

categorically exists and is subject only to the limitations as were present at the time 

of the Amendment's ratification. The enumeration of the right in the Bill of Rights 

takes out of the hands of government the power to decide on a case-by-case basis 

whether the right is really worth insisting upon. 

This Court held in McDonald that “the right to keep and bear arms” is a 

fundamental right implicit in the concept of ordered liberty, such that neither 

liberty nor justice would exist if they were sacrificed. That conclusion was 

significant because it made rational-basis review inapplicable. Heller made this 

point abundantly clear.  
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Nonetheless, the County still wants rational-basis review applied. Its 

argument relies on the misguided notion that fundamental, enumerated 

constitutional rights may be subjected to a threshold requirement. In its estimation, 

the motion to dismiss is proper because must plead and prove the regulatory 

burden’s severity as a precondition of having heightened scrutiny applied. Absent 

such a showing, rational-basis review is the default. The County seeks to shift the 

burden to Maxson by suggesting his claim fails because it does not involve an 

“undue” or “meaningful” burden on his or his customers’ Second Amendment rights. 

But this is not the appropriate standard for fundamental rights. The court of 

appeals properly refused to evaluate the Ordinance with rational-basis review and 

remanded the case back to the district court for further proceedings. 

This case should affirm the judgment of the United States Court of Appeals for 

the Fourteenth Circuit. 

ARGUMENT AND AUTHORITIES 

This case was resolved when the district court granted the County’s Rule 

12(b)(6) motion to dismiss. R. at 8 (citing Fed. R. Civ. P. 12(b)(6)). While Rule 

12(b)(6) allows for dismissal of a complaint that fails to state a claim upon which 

relief can be granted, the court must accept as true the allegations of the complaint 

and draw all reasonable inferences in favor of Maxson and Brotherhood of Steel. 

Piscotta v. Old Nat’l Bancorp, 499 F.3d 629, 633 (7th Cir. 2007). The County need 

only be provided with “fair notice of what the . . . claim is and the grounds upon 

which it rests.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (citing Conley v. 
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Gibson, 355 U.S. 41, 47 (1957)). Thus, Maxson and Brotherhood of Steel need not 

plead particularized facts, but simply factual allegations sufficient to “state a claim 

that is plausible on its face[.]” Id. at 570. And this Court has explained that a claim 

has “facial plausibility” when the factual content allows the reasonable inference 

that “the defendant is liable for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 

662, 678 (2009). 

I. MAXSON STATED A VALID SECOND AMENDMENT CLAIM. 

 

This appeal considers if the complaint states a claim upon which relief may be 

granted. Maxson alleges that a Mojave County zoning ordinance requiring gun 

stores to be located at least 800 feet from various other properties violates the 

Second Amendment. R. at 7. The court of appeals properly held that the allegations 

in the complaint, which control at the motion-to-dismiss stage, plainly state a valid 

Second Amendment claim. 

Ten years ago, this Court announced in District of Columbia v. Heller (Heller I) 

that the Second Amendment codified a pre-existing “right to possess and carry 

weapons.” 554 U.S. 570, 592 (2008) (finding ban on handguns within the home was 

unconstitutional). Two years later, this Court declared in McDonald v. City of 

Chicago that the right to keep and bear arms was a “fundamental” constitutional 

right “deeply rooted in this Nation’s history and tradition.” 561 U.S. 742, 750 (2010) 

(citing U.S. Const. amend. XIV). Thus, the Second Amendment right to keep and 

bear arms “is exercised individually and belongs to all Americans.” Heller I, 554 

U.S. at 581. 
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The court of appeals analyzed Maxson’s Second Amendment challenge with the 

two-step inquiry used by many circuit courts. R. at 9–14; see, e.g., Teixeira v. County 

of Alameda, 873 F.3d 670, 682 (9th Cir. 2017) (en banc), cert. denied, 138 S. Ct. 1988 

(2018). In the first step, the court examines if the ordinance regulates conduct that 

falls within the scope of the Second Amendment’s guarantee. If no burden is found, 

the inquiry is complete. United States v. Marzzarella, 614 F.3d 85, 89 (3d Cir. 2010). 

But if the ordinance burdens protected conduct, a second step is typically employed. 

N.Y. State Rifle & Pistol Ass’n v. City of New York, 883 F.3d 45, 56 (2d Cir. 2018), 

petition for cert. filed, (U.S. Sept. 4, 2018) (No. 18-280). That second step concerns 

the constitutional test to assess the constitutionality of the challenged regulation. 

Id. (basing determination on “how close the law comes to the core of the Second 

Amendment right” and (2) “the severity of the law's burden on the right”) (citing 

Ezell v. City of Chicago (Ezell I), 651 F.3d 684, 703 (7th Cir. 2011)). 

The level of constitutional scrutiny considers the fit between the regulation 

and the government’s justification for it. On one end of the spectrum is rational-

basis review, which is a mode of analysis for evaluating laws that are themselves 

constitutional prohibitions on irrational laws. Heller I, 554 U.S. 570 Under rational-

basis review, the court asks if there is some conceivable basis for a law and the 

person challenging the law bears the burden of overcoming the presumption of 

validity. R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 179 (1980). On the other end of the 

spectrum is strict-scrutiny review, which has the opposite presumption and applies 

to restrictions on fundamental rights. See R.A.V. v. City of St. Paul, 505 U.S. 377, 
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382 (1992). Under strict scrutiny, the government bears the burden of overcoming 

the presumption of invalidity by showing with specific evidence that the law is 

narrowly tailored to serve a compelling interest. Citizens United v. FEC, 558 U.S. 

310, 340 (2010). Between these two extremes is a standard known as intermediate 

scrutiny, which requires the government to establish that the challenged law is 

“substantially related to an important governmental objective.” Clark v. Jeter, 486 

U.S. 456, 461 (1988). Both strict scrutiny and intermediate scrutiny are considered 

forms of heightened scrutiny that are “quintessential balancing inquiries focus[ing] 

ultimately on whether a particular government interest is sufficiently compelling or 

important to justify an infringement on the individual right in question.” Heller v. 

District of Columbia (Heller II), 670 F.3d 1244, 1281 (D.C. Cir. 2011) (Kavanaugh, 

J., dissenting). 

At this preliminary stage of the proceedings, the County claims it should 

prevail as a matter of law for two separate reasons. R. at 8. It maintains that the 

complaint alleged inconvenience rather than the meaningful burden necessary to 

state a claim. See R. at 16. Alternatively, it characterizes the zoning ordinance as 

“simply restrict[ing] the location of gun stores,” R. at 12, and, in so doing, seeks to 

invoke the lowest level of constitutional scrutiny. Under rational-basis review, the 

ordinance would be regarded as presumptively valid and the burden would have 

been on Maxson to establish its unconstitutionality. See Village of Euclid v. Ambler 

Realty Co., 272 U.S. 365, 371 (1926). 
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The court of appeals refused to evaluate the ordinance under rational-basis 

review and instead determined that the ordinance was presumptively invalid. Some 

form of heightened scrutiny was required to evaluate the alleged “complete ban on 

gun stores.” R. at 13, 14. And under the appropriate standard of review, the 

government bore the burden to conclusively disprove the allegations, which it had 

not done. R. at 14; Iqbal, 556 U.S. at 678. As the court of appeals explained in 

reversing and remanding the case, “[i]f all that was required to overcome the right 

to keep and bear arms was a rational basis, [then] the Second Amendment would be 

redundant with the separate constitutional prohibitions on irrational laws and 

would have no effect.” R. at 12 (citing Heller I, 554 U.S. at 628 n.27).  

This Court should reach the same conclusion. Maxson sufficiently pled a claim 

that the zoning ordinance violates his Second Amendment rights. 

A. The Complaint Alleges a Plausible Second Amendment Claim 

Because the Right to Keep and to Bear Arms Necessarily 

Includes the Historical Right to Purchase and to Sell 

Firearms. 

 

Step one involves a “scope” inquiry and asks if the Second Amendment protects 

the restricted activity in the first place. See Eugene Volokh, Implementing the Right 

to Keep and Bear Arms for Self-Defense: An Analytical Framework and a Research 

Agenda, 56 UCLA L. Rev. 1443, 1449 (2009). The answer requires a textual and 

historical inquiry into its original meaning. Heller I, 554 U.S. at 634–35. This is 

because “[c]onstitutional rights are enshrined with the scope they were understood 

to have when the people adopted them, whether or not future legislatures or (yes) 

even future judges think that scope too broad.” Id. Because this case involves local-
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government action, the focus of the original-meaning inquiry is carried forward in 

time to the understanding of the right when the Fourteenth Amendment was 

ratified. See McDonald, 561 U.S. at 771–76. 

The County cannot establish that the Zoning Ordinance regulates activity 

falling outside the scope of the Second Amendment right as it was understood when 

the Second Amendment was ratified in 1791 or when the Fourteenth Amendment 

was ratified in 1868. For this reason, the regulated activity is not categorically 

unprotected. Rather, the inquiry necessarily proceeds to step two where the Court 

examines the strength of the County’s justification for restricting the exercise of 

Maxson’s Second Amendment rights. 

1. The Zoning Ordinance could not fall within a category of 

prohibitions that were historically unprotected at the 

time of the Fourteenth Amendment’s ratification because 

the Nation’s first comprehensive zoning law only came 

into existence in 1916. 

 

The County cannot justify the Ordinance as regulating conduct that was 

historically unprotected. It is a zoning law. And zoning laws, while commonplace 

now, only came into existence in 1916. Teixeira v. County of Alameda, 822 F.3d 

1047, 1058 (9th Cir. 2016) (citing Sonia A. Hirt, Zoned in the USA: The Origins and 

Implications of American Land-Use Regulation 35 (2014)), rev’d, 873 F.3d 670, 682 

(9th Cir. 2017) (en banc), cert. denied, 138 S. Ct. 1988 (2018). Thus, the County 

cannot conclusively establish—as it must to prevail with a motion to dismiss—that 

its permit requirement is “heir to a longstanding class of historical prohibitions or 

regulations.” Id. For this reason alone, the Ordinance is not the type of 
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longstanding regulation that “our predecessors considered an acceptable intrusion 

into the Second Amendment right.” Id. (citations omitted). 

2. The constitutional right to keep and bear arms has 

historically included a corresponding right to sell 

firearms, purchase firearms, and train in their use. 

 

The Second Amendment secures a right to sell firearms but does not refer 

explicitly to a right to “sell” arms, “purchase” arms, or “train” in their use. 

Nonetheless, these “unarticulated rights are implicit in the enumerated guarantees 

of . . . fundamental rights, even though not expressly guaranteed.” Richmond 

Newspapers, Inc. v. Virginia, 448 U.S. 555, 579–80 (1980) (finding First Amendment 

provides a right to attend criminal trials even though the text is silent on that 

specific question). These ancillary rights are —and have been—“indispensable” to 

the enjoyment of the right to keep and bear arms itself. See id.  

Heller I cited a case decided in 1871—three years after the ratification of the 

Fourteenth Amendment—that held the Second Amendment includes these same 

ancillary rights. 554 U.S. at 614 (citing Andrews v. State, 50 Tenn. (Heisk.) 165, 178 

(1871)). Andrews involved an 1870 Tennessee statute that forbade the carrying of 

handguns except by police officers and travelers. Id. at 171. The defendant 

challenged the carry ban as a violation of the Second Amendment and of 

Tennessee's postwar Constitution of 1870, which had similar language. Id. at 177 

(citing Tenn. Const. art. I, § 26) (“[T]he citizens of this State have a right to keep 

and to bear arms for their common defense . . . .”). In striking down the carry ban as 
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a violation of the right to keep and to bear arms, the Tennessee Supreme Court 

reasoned: 

What was the object held to be so desirable as to require that its 

attainment should be guaranteed by being inserted in the fundamental 

law of the land? It was the efficiency of the people as soldiers, when called 

into actual service for the security of the State, as one end; and in to this, 

they were to be allowed to keep arms. What, then, is involved in this right 

of keeping arms? It necessarily involves the right to purchase and use 

them in such a way as is usual, or to keep them for the ordinary purposes 

to which they are adapted; and . . . the right to practice their use, to attain 

to . . . efficiency. . . . [T]he right to keep arms involves, necessarily, the 

right to use such arms for all the ordinary purposes, and in all the 

ordinary modes usual in the country, and to which arms are adapted, 

limited by the duties of a good citizen in times of peace. 

 

Id. at 177–78. 

Tennessee was not alone. Almost 200 years earlier, a Virginia law protected 

gun rights other than simply the rights later expressly guaranteed in the Second 

Amendment. It provided that all persons had “liberty to sell armes and ammunition 

to any of his majesties loyall subjects inhabiting this colony.” Laws of Va., Feb., 

1676–77, Va. Stat. at Large, 2 Hening 403. In light of this, Thomas Jefferson wrote 

in 1793 that “citizens have always been free to make, vend, and export arms.” 

Thomas Jefferson, 3 Writings 558 (H.A. Washington ed., 1853). 

Courts considering the issue have reached the same conclusion. See Jackson v. 

City & County of San Francisco, 746 F.3d 953, 967 (9th Cir. 2014) (“[W]ithout 

bullets, the right to bear arms would be meaningless.”); Ezell I, 651 F.3d at 704 

(“The right to possess firearms for protection implies a corresponding right to 

acquire and maintain proficiency in their use; the core right wouldn't mean much 

without the training and practice that make it effective.”); Marzzarella, 614 F.3d at 
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92 n.8 (“[C]ommercial regulations on the sale of firearms do not fall outside the 

scope of the Second Amendment” under Heller.); see also Mance v. Sessions, 896 

F.3d 390, 399 (5th Cir. 2018) (Ho, J., dissenting in denial of rehearing en banc) 

(noting that in-state dealer requirement imposed de facto waiting period infringing 

on right to sell and acquire firearms) (citing 18 U.S.C. § 922(a)(3) (2016); Mance v. 

Holder, 74 F. Supp. 3d 795, 807 n.8 (N.D. Tex. 2015) (“[O]perating a business that 

provides Second Amendment services is generally protected by the Second 

Amendment, and prohibitions on firearms sales are subject to similar scrutiny.”), 

rev’d, Mance v. Sessions, 896 F.3d 390, 399 (5th Cir. 2018). 

This ancillary protection follows this Court’s holdings in other contexts. See 

Minneapolis Star & Tribune Co. v. Minn. Comm’r of Revenue, 460 U.S. 575, 585 

(1983) (holding that a tax on paper and ink products used by newspapers violated 

the First Amendment because it impermissibly burdened freedom of the press); 

Buckley v. Valeo, 424 U.S. 1, 19 (1976) (finding advertising restrictions violated 

First Amendment “because virtually every means of communicating ideas in today’s 

mass society requires the expenditure of money”); Carey v. Population Servs. Int’l, 

431 U.S. 678, 689 (1977) (“Limiting the distribution of nonprescription 

contraceptives to licensed pharmacists clearly imposes a significant burden on the 

right of the individuals to use contraceptives.”). 

In his First Amended Complaint, Maxson alleged that his gun store would offer 

“state-mandated Hunter Safety Classes, Handgun Safety Certificates,” and “classes 

in gun safety, including safe storage of firearms in accordance with state law.” R. at 
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10. These allegations are plausible because, a potential seller may assert the 

concomitant right of third parties to purchase and train in the use of firearms. See 

Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 U.S. 118, 125 (2014) 

(holding that lost sales and damage to business reputation provide standing); Carey, 

431 U.S. at 682–83 (1977) (holding distributor has standing to assert the rights of 

third parties seeking access to his goods). “To bear arms implies something more 

than the mere keeping; it implies the learning to handle and use them in a way that 

makes those who keep them ready for their efficient use; in other words, it implies 

the right to meet for voluntary discipline in arms, observing in doing so the laws of 

public order.” Heller I, 554 U.S. at 617–18 (quoting Thomas Cooley, The General 

Principles of Constitutional Law in the United States of America 271 (1868)). This 

conclusion is inescapable, given Heller’s conclusion that the Second Amendment 

protects a “right not as connected to militia service, but as securing the militia by 

ensuring a populace familiar with arms.” 554 U.S. at 617. 

“[T]he right of the people to keep and bear arms” necessarily encompasses the 

corresponding rights to sell, purchase and train in the use of firearms. Otherwise, 

the Second Amendment right would be nothing more than “a second-class right 

subject to an entirely different body of rules” than other guarantees in the Bill of 

Rights, which this Court has emphatically explained it is not. McDonald, 561 U.S. 

at 780. As Judge Willett recently explained “[t]he Second Amendment is neither 

second class, nor second rate, nor second tier. The ‘right of the people to keep and 

bear Arms’ has no need of penumbras or emanations. It’s right there, 27 words 
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enshrined for 227 years.” Mance, 896 F.3d at 396 (Willett, J., dissenting for denial of 

rehearing en banc) (citing U.S. Const. amend. II). 

3. The County has not conclusively shown that the 

Ordinance is the type of “presumptively lawful regula-

tion of commercial sales of firearms” referenced in 

Heller. 

 

Heller I recognized that Second Amendment rights—like most other 

constitutional rights—are not absolute. 554 U.S. at 626–27. The opinion specifically 

provides that: “nothing in our opinion should be taken to cast doubt on longstanding 

prohibitions on [1] the possession of firearms by felons and the mentally ill, or [2] 

laws forbidding the carrying of firearms in sensitive places such as schools and 

government buildings, or [3] laws imposing conditions and qualifications on the 

commercial sale of arms.” Id. (emphasis added). And then in a footnote, the opinion 

described the three examples as “presumptively lawful regulatory measures.” Id. at 

626 n.27. The County has not shown as a matter of law that this language makes 

the Ordinance immune from Second Amendment constraints. 

First, the opinion’s language does not apply when a plaintiff pleads that the 

regulation operates as a complete ban. That is precisely the allegation that Maxson 

has made here. R. at 13. He alleged that “there are no parcels in the unincorporated 

areas of Mojave County which would be available for firearm retail sales.” R. at 13. 

Of the three listed categories of laws, the first two relate to “prohibitions,” while the 

third refers to “laws imposing conditions and qualifications.” Heller I, 554 U.S. at 

626. A total ban cannot be a condition or qualification. Id. at 629 (“A statute which, 

under the pretense of regulating, amounts to a destruction of the right, or which 
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requires arms to be so borne as to render them wholly useless for the purpose of 

defense, would be clearly unconstitutional.”) (citation omitted). Maxson’s allegation 

that the Ordinance’s 800-foot requirement completely eliminates his ability to open 

a gun store makes this language in Heller inapplicable. See Ezell v. City of Chicago 

(Ezell II), 846 F.3d 888, 891 (7th Cir. 2017) (finding inapplicable Heller’s 

“enigmatic” passage describing “presumptively lawful regulatory measures” because 

plaintiff alleged zoning ordinance prohibited him from opening a firing ranges in 

the city). 

Second, the Court’s use of the qualifier “presumptively” makes the language in 

Heller inapplicable at this preliminary stage of the proceeding. In the motion-to-

dismiss context, well-pleaded allegations must be taken as true. Twombly, 550 U.S. 

at 555. If this Court intended to immunize a law imposing conditions and 

qualifications, the opinion would have used the qualifier, “conclusively,” to describe 

the “lawful regulatory measures.” But it did not. 

Third, even if an effective ban constituted a “condition” or “qualification on the 

commercial sale of arms,” the Ordinance would still not be “presumptively lawful” 

under Heller because it is not “longstanding.” Heller I, 554 U.S. at 626 & n.26. As 

zoning regulations of any kind did not exist prior to 1916, see supra § I.A.1, the 

County has not—and cannot—offer “persuasive historical evidence establishing that 

the regulation at issue imposes prohibitions that fall outside the historical scope of 

the Second Amendment.” Jackson, 746 F.3d at 960 (citations omitted). A condition 

or qualification must be longstanding to qualify as presumptively lawful under 
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Heller. Heller II, 670 F.3d at 1255 (finding registration requirements did not qualify 

as presumptively lawful because they were “novel, not historic” or “longstanding).” 

Finally, even if the language applied, Maxson should be permitted to conduct 

discovery. Teixeira, 873 F.3d at 692 (Tallman, J., concurring in part, dissenting in 

part) (citing Heller II, 670 F.3d at 1273). He is entitled to rebut the presumption by 

showing the effect the regulation has on his Second Amendment rights. Id. 

The Ordinance is not immune from Second Amendment scrutiny. It is not the 

type of “presumptively lawful regulation” of commercial sales of firearms referenced 

in Heller. 

B. Rational-Basis Review Is Inappropriate for Burdens on 

Second Amendment Rights. 

 

Step two considers what, if anything, may overcome burdens the County placed 

on Maxson’s Second Amendment rights. See Volokh, supra, at 1450. Although 

neither Heller nor McDonald did not explain the specific methodology for Second 

Amendment challenges, many circuit courts have chosen to apply some form of 

heightened scrutiny—either strict or intermediate—to evaluate the link between 

the government’s ends and means. See United States v. Chapman, 666 F.3d 220, 

225 n.2 (4th Cir. 2002) (“Rational-basis review, which is the most lenient level of 

means-end scrutiny, is inapplicable to review a law that burdens conduct protected 

under the Second Amendment.”). Typically, the choice between the two levels of 

heightened scrutiny depends on how close the law comes to the “core” of Second 

Amendment rights and how severely the burden is. United States v. Chovan, 735 

F.3d 1127, 1138 (9th Cir. 2013). But the County takes a different approach, instead 
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seeking to shift the burden to Maxson by suggesting his claim fails because it does 

not involve an “undue” or “meaningful” burden on his or his customers’ Second 

Amendment rights. See R. at 16. 

The court of appeals properly refused to evaluate the Ordinance by using 

rational-basis review. Because it determined that some form of heightened scrutiny 

was appropriate, the County was required to justify what it did. And speculation 

and blind assertions are not enough. See Heller II, 670 F.3d at 1259 (“[M]eaningful 

evidence, not mere assertions [is required] to show a substantial relationship 

between” the regulation and the purported interest). Ezell I, 651 F.3d at 709 (“[T]he 

government must supply actual, reliable evidence to justify restricting Second 

Amendment rights.”). As a result, the court of appeals properly reversed and 

remanded the case back to the district court for further proceedings. 

1. Second Amendment claims are not subject to means-end 

scrutiny. 

  

The lower courts evaluated the Ordinance by using forms of interest-balancing 

scrutiny. But the fundamental right to keep and bear arms should not be subjected 

to this type of analysis. Heller II, 670 F.3d at 177 (Kavanaugh, J., dissenting). The 

right categorically exists, subject only to the limitations as were present at the time 

of the Amendment's ratification. Heller I, 554 U.S. at 636. 

First, an interest-balancing approach is inconsistent with what this Court said 

in Heller. The Court used a categorical approach, not any form of means-end 

analysis. After conducting a textual and historical analysis was used, the Court 

determined that the DC law did not fit within the narrow set of “longstanding” 
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exceptions and struck down the firearm ban without evaluating any “level of 

scrutiny.” Heller I, 554 U.S. at 628. The categorical approach ensured that judicial 

tests for challenges to gun laws would not be “misused to swallow those rights 

whole.” Wrenn v. District of Columbia, 864 F.3d 650, 665 (D.C. Cir. 2017) (citing 

Heller I, 554 U.S. at 629). In rejecting the interest-balancing, the Court in Heller 

explained that the Second Amendment “is the product of an interest balancing by 

the people” that judges should not “now conduct for them anew.” Heller I, 554 U.S. 

at 635. 

Second, an interest-balancing approach is inconsistent with the exchange that 

took place between the majority and Justice Breyer in Heller. In his dissent, Justice 

Breyer wanted to adopt an “interest-balancing inquiry” he likened to intermediate 

scrutiny. Heller I, 554 U.S. at 689–91 (Breyer, J., dissenting). Under his standard, 

courts would “ask whether the statute burdens a protected interest in a way or to 

an extent that is out of proportion to the statute's salutary effects upon other 

important governmental interests,” and “defer[] to a legislature's empirical 

judgment in matters where a legislature is likely to have greater expertise and 

greater institutional factfinding capacity.” Id. at 689–90. In rejecting this approach, 

the majority opinion reasoned: 

We know of no other enumerated constitutional right whose core 

protection has been subjected to a free-standing “interest-balancing” 

approach. The very enumeration of the right takes out of the hands of 

government—even the Third Branch of Government—the power to decide 

on a case-by-case basis whether the right is really worth insisting upon. A 

constitutional guarantee subject to future judges' assessments of its 

usefulness is no constitutional guarantee at all. 
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Id. at 634–35. 

Third, an interest-balancing approach is inconsistent with the exchange 

between the plurality and Justice Breyer that took place in McDonald. In another 

dissent, Justice Breyer renewed his call for intermediate-scrutiny-style review for 

Second Amendment claims because “determining the constitutionality of a 

particular state gun law requires finding answers to complex empirically based 

questions of a kind that legislatures are better able than courts to make.” 

McDonald, 561 U.S. at 922–27 (Breyer, J., dissenting). Once again, the standard 

was expressly rejected: 

Justice Breyer is incorrect that incorporation will require judges to assess 

the costs and benefits of firearms restrictions and thus to make difficult 

empirical judgments in an area in which they lack expertise. As we have 

noted, while his opinion in Heller recommended an interest-balancing test, 

the Court specifically rejected that suggestion. 

 

561 U.S. at 790–91 (plurality op.) (citing Heller I, 554 U.S. at 634). As a result, 

Heller “neither requires nor permits any balancing beyond that accomplished by the 

Framers themselves.” Joseph Blocher, Categoricalism and Balancing in First and 

Second Amendment Analysis, 84 N.Y.U. L. Rev. 375, 405 (2009). 

Fourth, a categorical approach is consistent with how the Court has treated 

other constitutional guarantees. For example, in United States v. Stevens, the Court 

explained that : 

The First Amendment’s guarantee of free speech does not extend only to 

categories of speech that survive an ad hoc balancing of relative social 

costs and benefits. The First Amendment itself reflects a judgment by the 

American people that the benefits of its restrictions on the Government 

outweigh the costs. Our Constitution forecloses any attempt to revise that 

judgment simply on the basis that some speech is not worth it. The 
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Constitution is not a document ‘prescribing limits, and declaring that 

those limits may be passed at pleasure.’” 

 

559 U.S. 460, 469 (2010) (quoting Marbury v. Madison, 5 U.S. 137, 178 (1803)). This 

Court has dispensed with level-of-scrutiny analysis in other areas as well. See, e.g., 

Kennedy v. Louisiana, 554 U.S. 407, 422 (2008) (Eighth Amendment Cruel and 

Unusual Punishments Clause); Boumediene v. Bush, 553 U.S. 723, 742 (2008) 

(Sixth Amendment Confrontation Clause); United States v. Gaudin, 515 U.S. 506, 

513 (1995) (Sixth Amendment Jury Trial Clause); Collins v. Youngblood, 497 U.S. 

37, 44 (1990) (Ex Post Facto Clause); Loretto v. Teleprompter Manhattan CATV 

Corp., 458 U.S. 419, 433 (1982) (Fifth Amendment Takings Clause); Arizona v. 

Washington, 434 U.S. 497, 503 (1978) (Fifth Amendment Double Jeopardy Clause); 

Lefkowitz v. Turley, 414 U.S. 70, 81 (1973) (Fifth Amendment Self-incrimination 

Clause); Gideon v. Wainwright, 372 U.S. 335, 344 (1963) (Sixth Amendment 

Assistance of Counsel Clause). 

Heller and McDonald leave little doubt that courts are to assess gun bans and 

regulations based on text, history and tradition, not by an interest-balancing test. 

In applying this categorical approach, the text, history, and tradition guide the 

analysis. 

2. Heightened scrutiny is required for laws implicating 

fundamental rights. 

 

This Court held in McDonald that “the right to keep and bear arms” is a 

fundamental right. 561 U.S. at 767 (quoting Washington v. Glucksberg, 521 U.S. 

702, 721 (1997)). Fundamental rights are those explicitly or implicitly guaranteed 
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by the Constitution. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 33 

(1973). Fundamental rights are those “so rooted in the traditions and conscience of 

our people as to be ranked as fundamental” and “implicit in the concept of ordered 

liberty, such that neither liberty nor justice would exist if they were sacrificed.” 

Glucksberg, 521 U.S. at 721. This conclusion was significant on many levels, not the 

least of which drives the level of scrutiny that is applicable to Second Amendment 

challenges.  

As with other fundamental rights, the explicit nature of the right to arms 

precludes application of rational-basis review. McDonald, 561 U.S. at 766; Heller I, 

554 U.S. at 628 n.27. Because the Ordinance makes rights guaranteed by the 

Second Amendment more difficult to exercise heightened scrutiny is required. Ezell 

I, 651 F.3d at 701; Marzzarella, 614 F.3d at 89. The County may not avoid 

meaningful judicial review simply by labeling the restriction a “theoretical” or 

“insignificant.” Because the complaint alleges a violation of a fundamental right, 

some form of heightened review is required should the Court decide to balance the 

interests. United States v. Carolene Prods. Co., 304 U.S. 144, 152–53 n.4 (1938) 

(recognizing presumption of constitutionality generally afforded Congressional 

enactments operates much more narrowly when legislation limits or otherwise 

adversely affects fundamental rights protected by the Constitution or Bill of 

Rights). 

Rational basis review is too deferential a standard to apply to regulations that 

infringe on what the Court has recognized as “a specific, enumerated right.” 
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McDonald, 561 U.S. at 767. That is precisely why rational-basis review is 

inappropriate for gun regulations: “Obviously, the [rational basis] test could not be 

used to evaluate the extent to which a legislature may regulate a specific, 

enumerated right, be it the freedom of speech, the guarantee against double 

jeopardy, the right to counsel, or the right to keep and bear arms.” Heller I, 554 U.S. 

at 628 n.27 (citing Carolene Prods. Co., 304 U.S. at 152–53 n.4). 

3. Heightened scrutiny is not conditioned on a showing that 

the fundamental rights at issue have been substantially 

burdened. 

 

Despite Heller’s clear direction that rational-basis review was inappropriate, 

the County still believes that the Ordinance should be reviewed with that most-

lenient standard. See 554 U.S. at 628 n.27. Its contention is based on the notion 

that Maxson has an obligation to plead and prove the regulatory burden’s severity 

as a precondition of having heightened scrutiny applied.4 See R. at 16. With this 

threshold requirement, rational-basis review is the default and is abandoned only if 

a sufficiently serious burden on protected conduct is shown. United States v. 

DeCastro, 682 F.3d 160, 164 (2d Cir. 2012). 

Most circuits apply some form of heightened scrutiny to all regulations 

burdening activity within the scope of the Second Amendment, regardless of the 

severity of that burden. See, e.g., GeorgiaCarry.org. v. Georgia, 687 F.3d 1244, 1260 

n.34 (11th Cir. 2012); Heller II, 670 F.3d at 1252; Ezell I, 651 F.3d at 706; United 

                                                 
4 Some courts address this burden as part of the analysis under step one while 

others address it in step two. 
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States v. Chester, 628 F.3d 673, 680 (4th Cir. 2010); United States v. Reese, 627 F.3d 

792, 800–01 (10th Cir. 2010); Marzzarella, 614 F.3d at 94–95. But see, e.g., 

DeCastro, 682 F.3d at 164 (“[H]eightened scrutiny is appropriate only as to those 

regulations that substantially burden” the right.). 

The County claims the burden is not “meaningful” or “substantial” or an 

“undue burden” because customers could go to other firearm retailers and the 

distance restrictions only apply to the gun store itself. See R. at 16–17. In its view, 

the burden was theoretical and insubstantial. But the presence of other retailers 

does not mean there is no burden whatsoever. 

The United States Court of Appeals for the Seventh Circuit addressed a similar 

distance zoning restriction in Ezell v. City of Chicago. That litigation involved a 

challenge to a Chicago ordinance that required firing-range training as a 

requirement for lawful gun ownership but banned firing ranges in the city. The 

Seventh Circuit ruled against the city, holding that central to the right to possess a 

firearm for personal protection is the concomitant right to acquire and maintain 

proficiency in its use. Ezell I, 651 F.3d at 688. The city replaced the firing-range ban 

with a more elaborate regulatory scheme, three provisions of which reached the 

appellate court in Ezell II. 846 F.3d at 891. Two of the three challenged provisions 

were zoning restrictions, the first permitting firing ranges in the city only as special 

uses in manufacturing districts and the second prohibiting firing ranges within 100 

feet of another range or within 500 feet of a residential district, school, place of 
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worship, and multiple other uses. Id. at 890. The third challenged provision barred 

anyone under age eighteen from entering a shooting range. Id. 

In striking the gun laws, the appellate court rejected the city's argument that 

gun owners could engage in target practice at gun ranges outside the city limits. Id. 

at 894. The court looked to analogous First Amendment jurisprudence, noting that 

this Court had ruled that that a fundamental right cannot be restricted in one 

location on the grounds that it can be exercised in some other place. Id. The 

conclusion reiterated what the court had said in Ezell I: 

The availability of [firearms retailers] outside the city neither defeats the 

organizational plaintiffs' standing nor has anything to do with merits of 

the claim. The question is not whether or how easily Chicago residents 

can comply with the range-training requirement by traveling outside the 

city . . . . The pertinent question is whether the Second Amendment 

prevents the City Council from banning firing ranges everywhere in the 

city; that ranges are present in neighboring jurisdictions has no bearing 

on this question. 

 

651 F.3d at 696–97. 

CONCLUSION 

Maxson’s First Amended Complaint alleges the distance limitations in the 

Ordinance operate to completely ban the sale (and therefore the purchase) of 

firearms in the county because there are no areas within unincorporated Alameda 

County where a firearms retailer may establish a location. R. at 12. At this stage of 

the proceedings, these allegations must be taken as true. Twombly, 550 U.S. at 555. 

Because the County relied below on an incorrect pleading burden and not evidence, 

the court of appeals properly held that the district court erred in dismissing the 

case. 
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This Court should affirm the judgment of the United States Court of Appeals 

for the Fourteenth Circuit. 

Respectfully submitted, 
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APPENDIX “A” 

 

 

MOJAVE COUNTY STATUTES 

 

 

17.54.130 - Conditional uses. 

 

Certain uses, referred to in this title as conditional uses, are hereby declared to 

possess characteristics which require special review and appraisal in each instance, 

in order to determine whether or not the use: 

 

A. Is required by the public need; 

 

B. Will be properly related to other land uses and transportation and service 

facilities in the vicinity; 

 

C. If permitted, will under all the circumstances and conditions of the 

particular case, materially affect adversely the health or safety of persons 

residing or working in the vicinity, or be materially detrimental to the 

public welfare or injurious to property or improvements in the 

neighborhood; and 

 

D. Will be contrary to the specific intent clauses or performance standards 

established for the district, in which it is to be located. 

 

A use in any district which is listed, explicitly or by reference, as a conditional 

use in the district’s regulations, shall be approved or disapproved as to zoning only 

upon filing an application in proper form and in accordance with the procedure 

governing such uses set forth hereinafter. 

 

 

17.54.131 - Conditional uses—Firearms sales. 

 

In addition to the findings required of the board of zoning adjustments under 

Sections 17.54.130 and 17.54.140, no conditional use permit for firearms sales shall 

issue unless the following additional findings are made by the board of zoning 

adjustments based on sufficient evidence: 

 

A. That the district in which the proposed sales activity is to occur is 

appropriate; 

 

B. That the subject premises is not within five hundred (800) feet of any of the 

following: Residentially zoned district; elementary, middle or high school; 
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pre-school or day care center; other firearms sales business; religious 

center; or liquor stores or establishments in which liquor is served; 

 

C. That the applicant possesses, in current form, all of the firearms dealer 

licenses required by federal and state law; 

 

D. That the applicant has been informed that, in addition to a conditional use 

permit, applicant is required to obtain a firearms dealer license issued by 

the County of Mojave before sale activity can commence, and that 

information regarding how such license may be obtained has been provided 

to the applicant; 

 

E. That the subject premises is in full compliance with the requirements of 

the applicable building codes, fire codes and other technical codes and 

regulations which govern the use, occupancy, maintenance, construction or 

design of the building or structure; 

 

F. That the applicant has provided sufficient detail regarding the intended 

compliance with the Penal Code requirements for safe storage of firearms 

and ammunition to be kept at the subject place of business and building 

security. 

 

 

17.54.140 - Conditional uses—Action. 

 

The board of zoning adjustments shall receive, hear and decide applications for 

a conditional use permit and after the conclusion of the hearing may authorize 

approval as to zoning of the proposed use if the evidence contained in or 

accompanying the application or presented at the hearing is deemed sufficient to 

establish that, under all circumstances and conditions of the particular case, the use 

is properly located in all respects as specified in Section 17.54.130, and otherwise 

the board of zoning adjustments shall disapprove the same. In each case, notice of 

the hearing shall be given. 

 

Where for any reason a board of zoning adjustments is unable to take an action 

on an application, the planning director has the power to transfer the application to 

the planning commission, who shall then receive, hear, and decide such applications 

as specified in Section 17.54.130. 

 

 

17.54.141 - Conditional uses—Action—Firearms sales. 

 

In order for a conditional use permit for firearms sales to become effective and 

remain operable and in full force, the following are required of the applicant: 
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A. A final inspection from appropriate building officials demonstrating code 

compliance; 

 

B. Within thirty (30) days of obtaining a conditional use permit, and prior to 

any sales activity, a firearms dealer license shall be secured from the 

appropriate county agency; 

 

C. The county-issued firearms dealer’s license be maintained in good 

standing; 

 

D. The maintenance of accurate and detailed firearms and ammunition 

transaction records;   

 

E. Transaction records shall be available for inspection. 

 

F. Compliance with all other state and federal statutory requirements for the 

sale of firearms and ammunition and reporting of firearms transactions. 

 

 

17.54.670 - Appeals. 

 

An appeal may be taken to the County Commissioners’ Court within ten days 

after the date of any order made by the planning commission, the planning director, 

or the board of zoning adjustments pursuant to Section 17.54.140. 

 

The appeal may be taken by any property owner or other person aggrieved or 

by an officer, department, board, or commission affected by the order within said 

ten-day period, by filing with the clerk of the board of supervisors or the planning 

department a notice of appeal specifying the grounds for such appeal. Filing such 

notice shall stay all proceedings in furtherance of the order appealed from. The 

planning department is designated as an agent of the clerk of the board for 

purposes of receiving a notice of appeal. 

 


